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Mary Campbell, only Daughter of the , deceaſed 
= Campbell of Danug, and John Campbell 
of Oer, her Uncle, and neareſt Friend upon 
the Mother's Side, | 


Humbly ſheweth, 

HAT, by Contra& of Marriage betwixt the ſaid Nov. 3 
Adam Comphell and Mrs. Jean Campbell, Daughter _ = 
to Mr. John Campbell of Otter, the Eſtate of Danna '? 
being provided only to the Heirs-male of the Mar- 
rage, the following Clauſe is inſert for providing the Daugh- 

ters, in the Event of the Succeſſion falling to collateral Heirs- 
male: © In caſe there be no Heffs-male procreate and exiſt- 
ing of this Marriage, the 'Tuye of the Diſſolution there- 

* of, and that there be one or ngþre Daughters then exiſting 

4 thereof, in that Caſe the ſaid dam, with Conſent of his 
Father, binds and obliges hyſelf, and his other Heirs- 
male ang of Tailzie, ſuccecdinF to him in the Lands abgve 
mentioned, to make Paymentgto the ſaid Daughters, and 


« Heirs-female of this ere bob the ſeveral Portions fol- 


* lowing ; to wit, if there be bit one Daughter, to her the 
8 „ Sum of 5000 Merks Scots Money, and if there be two, or 


more of them, to them 6000 Merks Money foreſaid, to 
A be 


be diſtributed among lem as the Father ſhall determine; 
* by a Writing under his Hand, and in caſe of no ſuch De- 
termination, it is to fall to them dy equal Diviſions; which 
* Proviſions the ſaid Adam Campbril obligeth himſelf, and his 
8 de eee to pay to the Daughters and He of 
6 the Marri in caſe there be no Heirs-male thereof, that 
4 ſhall ſuccee "Gam v2 their reſpective Ages of twenty Years, or 
Marriage, under the Penalty of 100 JI. Scots Money for each 
* 1000. Merks of Patrimony, in caſe of Failzie, beſides the 
«© 'Annualrents of the ſaid Portions, ſo long as the ſame ſhall 
remain unpaid, after the Terms of Payment above writ- 

* ten, and,. in the mean time, to entertam and educate the 
* 1246 Daughters, and furniſh them with all Neceſſaries a- 

« greeable to their Station, till ſuch Tame as their Portions 
„ thall become due.” 

The ſaid Adam Campbell died in the we 1750, and left 
two Children, a Son and a Daughter; his Son was ſerved 
Heir to him, and died in 1754, by which the Succeſſion cf 
the Eſtate devolved to John Campbell her Uncle, Sheriff=clert 
of Argyll, who has poſſeſſed the ſame ever fince, under the 
Burden of the Liferent due to his Mother, and to his Bro- 
ther's Relict. 

The Petitioner, now che only Child of her Father, after her 
Friends had, in vain, attempted to obtain, by amicable 
Means, an Aliment from her Uncle, who had ſucceeded to 
his Eſtate, was obliged to bring an Action, with Concurrence 
of Mr. Campbell, her Mother's Brother, wherein ſhe concluded 
for Payment of her Proviſion of 5000 Merks, at the Terms 
ſpecified in the Contract, and alſo for Payment of a reaſon- 
able Sum yearly, for her Aliment and Education, until the 
Portion ſhould become due. 

That the Lord Ordinary having made great Aviſandum 
with the Libel and Writs produced, the Cauſe was called be- 
fore your Lordfhips upon the 17th Inſtant, and the following 


Interlocutor was pronounced: The Lords having heard the 
State 


3 
gate of the Proceſs, and heard Parties Procurators thereon, 
they find the Purſuer not intitled to any Aliment from the Defen- 
ter, in this Caſe, and therefore aſſoilxie from the Concluſion of A- 
liment, and decern. 

The Petitioner muſt humbly apply to your Lordſhips for 
Relief, in her preſent deſtitute Situation. Her Caſe cannot 
but appear to your Lordſhips extremely hard, that ſhe ſhould 
he expoſed to abſolute Want in her, tender Years, while the 
F{tate poſſeſſed by her Father devolves to a collateral Heir, to 


by the Courſe of Nature, and by the Rules eſtabliſned by the 
common Law of this Country. She will endeavour to ſhow, 
that her preſent Claim to an alimentary Subſiſtenee, is found- 
ed not only upon the expreſs Clauſe in her Father's Contract 
of Marriage, but alſo, that a legal Claim would lie againſt 
his Heir, who ſucceeds to his Eſtate, although no Provifion 
had been made for her by the Contract. 


Contract, tho' the firft Part of it would ſeem to ſuppoſe the 
Condition of the Provifion to be the Failure of Heirs-male at 
the Time of the Diſſolution of the Marriage, yet when the 


in caſe the Heir-male happened to fail before the Term of 
Payment of the Daughters Proviſions, v:z. their Age of 20 
Years or Marriage; ſo it is exprelly provided by the After- 
part of the Clauſe, which finiſhes and ſhuts up the Obliga- 
tion on the Father, Which Proviſions the ſaid Adam Camp- 
* bell obliges himſelf and his above named, to pay to the 
* Daughters, and Heirs-female of the Marriage, in caſe there 
„be no Heirs-male thereof that ſhall ſucceed to him at their 
reſpective Ages of 20 Years or Marriage.“ 

5 By this the Daughters Age of 20 or Marriage is made the 
Event upon which the Obligation is to take place, and the 
Condition of the Failure of Heirs-male is annexed to the ſa me 
Event, If the Daughters die unmarried before that A ge, 58 
Le 


_ Les A. A. * 


whom the would fall to be preferred in the Succeſſion, both 


And, in the firſt place, with reſpect to the Clauſe in the 


whole of it is conſidered, it is hoped it will appear to be due, 
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ther Principal nor Intereſt is due, dies nec cedit nec venit; and 
it will not be preſumed, without the moſt expreſs Words, that 
the Condition of an Obligation is to be determined before he 
dies cedit, till which the Obligation itſelf cannot properly be 
ſaid to ill. There was here an evident Reaſon for 2 

ing the Condition of the Failure, as well as the Payment of 
the Portion, till the Daughter ſhould attain to a reaſonable 
Age; if their Brother lived to that Period, he would proba- 

bly have it in his Power to provide them, or, if he did not, 

they might have ſome Benefit from his Executry ariſing from 
the Rents during ſo long a Poſſeſſion; but there could be hg 
Reaſon why the Daughters ſhould be deprived of their Pro- 

viſion, becauſe their Brother happened to ſurvive the Diſſo- 

lation of the Marriage, and thereafter died in Intancy, as in 
the preſent Cale. 

Had the Marriage diſſolved by the Predeceaſe of the Mo- 
ther, leaving an infant Son, who had died in a ſhort time 
after her, it could not be maintained, that, by this Accident, 
the Father would get free of the Proviſion, and even of the 
Obligation to aliment his Daughter, when the Heir-mal: 
was gone long before the Time "that the Proviſion fell due; 
and the Rule of Conſtruction muſt be the ſame in the preſent 
Caſe, when the Marriage diflolved by the Predeceaſe of the 
Father. The Deſcription, in the Beginning of the Clauſe, is 
merely exegetick, and is to be explained by the Atter-part of 
it, which declares the Proviſions to be due to the Daugh- 
ters, if there be no Heir-male of the Marriage, at their re. 
ſpective Ages of 20 Years or Marriage. 

Thele and other Grounds, which will more fully occur to 
your Lordſhips, it is hoped, would be ſufficient to ſatisfy you, 
that the Proviſions, ſpecified in the Contract, would be due 
to the Petitioner, if the ſhall attain to the Age therein limited: 
But as that is not the preſent Queſtion, the will not trouble 
your Lordihips with enlarging further on that Argument. It 
has been mentioned only to how, that an expreſs Obligation 
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is aid by the Contract upon the Father and his Heirs, to a- 


ment and educate the Daughters of the Marriage during 
their tender Years, before they come to the Age, at which 
the Proviſions, ſpecified in the Contract, are made due and 
payable ; and in ſo far as the Father is bound, by this Clauſe 
in the Contract, it cannot be doubted but Ks Brother, the 
Defender, who repreſents' him, is alſo bound. The whole 
Obligations in the Contract do moſt certainly affect the Heirs 
of the Contracters as well as themſelves. | 

But, in the /econd place, if it were ſuppoſed, that the Pe- 
titioner's Claim to the Proviſion, ſpecified in the Contract, 
were liable to Exception, yet it does not appear that this can 
affect the Queſtion anent the Aliment. If it was the Inten- 
tion of Parties, that the Daughter, tho' intitled to a Provi- 
hon at Majority or Marriage, ſhould alſo be intitled to a 
ſuitable Allowance for Aliment and Education, in the mean 
me, before any Claim could ariſe to the Sum provided by 
the Contract, and while it was uncertain if it ever ſhould 
be due or not, Can it be thouglit, that they would intend to 


deprive her of neceſſary Aliment and Subſiſtence, becauſe the 


Condition had failed which gave her a Claim to the Portion ? 
It would be natural, with Submiſſion, to carry the Argument 
the contrary Way, and to give her the larger Aliment during 
her Minority, if {he is wholly to be deprived of the Portion, 
that was thought ſuitable by the Parents to the Daughter of 
the Marriage, in caſe of the Eſtate going away to collateral 
Heirs-male. 

This is agreeable to the Practice of the Court, and that in 
very late Caſes, which will be within your Lordſhips Remem- 
brance. In the Vear 1757, an Action was brought againſt 
the preſent Duke of Gordon, at the Inſtance of Lord George 
and Lady Katharine Gordons, who were left unprovided by 
their Father. His Grace had left a Bond of Proviſion to the 
three eldeſt of his younger Children, 3000 J. to Lord Williom, 
2000 J. to Lady Suſan, and the like Sum to Lady Anne, = 

B able 


Fr 

able at their Marriages, with 100 J. yearly to each, of Annui. 
ty, from their Father's Death. Your Lordſhips did, in that 
Caſe, modify 150 J. yearly, of Aliment, to Lord George, and 
the like Sum to Lady Katharme yearly, from the Term of 
Martinmas 1752, being the firſt Term after their Father's 
Death, to the firſt Term of Whitſunday or Martinmas, after 
their attaining to the Age of {ſeven Years compleat; and, 
from that Time, to their Age of fourteen, the Sum of 2001, 
Sterling yearly, and from that Age to their Majority, the Sum 
of 250 J. Sterling yearly, to each of the Purfuers. 

Theſe periodical Allowances had been calculated, with a 
View, that their Tutors and Curators might, out of the Sav- 
ings, over and above their neceſſary Aliment, raiſe Portions 
for them, nearly equal to what the Duke had left to their el- 
der Brother and Siſters. And as the Duke had thought pro- 
per to appoint the Portions he left to theſe three, to return to 
his Heir, in caſe of their Deceaſe in Minority, ſo your Lord- 
ſhips thought fit to add a like Proviſion to the Interlocutor, 
which, after ſpecifying the particular Sums above mentioned, 
to be paid to the Children, during their reſpective Ages afore- 
faid, © ordains the ſaid Aliment to be paid to, and for the 
7 Uſe and Behoof of the ſaid Children yearly, at two Terms 
in the Year, Martmmas and Whitſunday, by equal Portions, 
* commencing the firſt Term's Payment at the Term of Mar- 
* tinmas 1752, and ſo forth thereafter, during the Periods 
„ aforeſaid ; but find, that in caſe of the Death of the {aid 
Lord George and Lady Katharine Cordon, or either of them, 
« before their lawful Marriage. and their attaining the re- 
* ſpective Ages of twenty-one Years compleat, whichſoever 
« of theſe two Events ſhall firſt happen, then, and in that 
“ Caſe, the Savings of the foreſaid Aliment, that ſhall ariſe 
* to the Child ſo deceaſing, ſhall belong and return to the 
* ſaid Duke of Gordon, Defender, and his Heirs ſucceeding 
to him in his Eltate, and ſhall not * to the Executors 
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&« of the ſaid Lord George and _ Ratharme Gordons, and 
« decerns accordingly.” 

This Judgment, which was wnanimouſly pronounced by 
our Lordſhips, is ſufficient to ſhow the Opinion of the 
Court, that the Neglect of a Father to provide his Children, 
is no good Reaſon to deprive them of Aliment; but, on the 
contrary, that it ought to be made up to them, by giving 
them a larger Aliment than would otherwiſe have been ne- 
ceſſary, in order to ſupply, in ſome Degree, the Want of the 
Proviſions which had been neglected to be left to them by 
their Father. 

Let it be ſuppoſed, that the Petitioner's Brother had been 
{till alive, in which Caſe ſhe could have had no Claim to the 
Proviſion in the Contract, during his Life, as it was not in- 
tended to take place in that Event, yet, with great Submiſ- 
fon, the cannot doubt, that your Lordſhips would have mo- 
dified a reaſonable Aliment to her, ſuitable to the Circum- 
ſtances of the Eſtate, and that not leſs, but rather greater, 
than if ſhe had been provided in a Portion. This could not 
have been founded upon the Clauſe in the Contract of Mar- 


nage, which is ſuppoſed in that Caſe not to take place, but 


upon the Obligation which lies upon every Father to aliment 
his Children during their Minority, and which, as it is a 
legal, as well as a natural Obligation, independent of any 
Writing, muſt tranſmit to his Heir who ſucceeds to his 
Eſtate. | 
And, if this Action would have been effectual againſt the 
!ctitioner's Brother, who ſucceeded to the Eſtate covenanted 
to him by the Contract of Marriage, without any ſuch Bur- 
den, it is not eaſy to conceive, why i it thould not have been 
ellectual againſt her Father's collateral Heir, who ſucceeds to 
an Eſtate, which he had no Reaſon to expect, merely through 
the Accident of the Failure of the heres predilectus, who was 
intitled to claim the Eſtate, as Creditor, in virtue of his Mo- 
ther s Contract of Marriage. 
If 


8 

If ſuch Misfortune bad . to the Noble Family, 
now mentioned, or any other, that the whole Male-deſcen- 
dants. of the laſt Proprietor, had failed, and by the Inveſti. 
ture of the Eſtate, the. Succethon had devolved to. collateral 
Heirs-male, the Petitaoner does moſt humbly appeal to your 
Lordſhips, without any Argument, whether any Doubt 
would have been made, of modifying the ſame alamenta 
Annuities to be paid to the Daughters of the Family, by the 
collateral Hejr-male, which the Court moſt juſtly modified to 
be paid to them by their Brother, the neareft Heir in the di- 
rect Line, and intitled by Law to be preferred to them in the 
Succeſſion; whereas. the collateral Heir is poſtponed to them 
by the common Rules, of Law, as well as the Order of Nature, 
and only ſucceeds by the particular Tenor of the Inveſtiture, 
which will never be underſtood: to excem him from the 
Obligation his Predeceſſor was under, to:alment his own 
Children. | 

The Argument urged from the Bar, in favour. of the De- 
fender, if the Petitioner rightly apprehended it, was as fol- 
lows, That in the Caſes where Aliment. has been found 
due to Children by their Father's Heir, the Heir was alſo 
* Brother to the Children, and therefore was bound by the 
* Tie of Nature, to afford them Aliment in their Minority 
and Nonage, when they were unable to act for themſelves; 
“but, in the Caſe of a collateral Heir, the Tie of Nature 
« ceaſes; and, though he repreſents his Predeceſſor in the le- 
gal Obligations, yet the Repreſentation takes no Place in 
the Obligations which are purely natural, ſuch as that of 
alimenting Children.“ 
It was alſo ſaid, That, in the preſent Caſe, the Eſtate is 
„very ſmall, and is burdened with two Liferents, beſides 
ſome Debts; after which, there remains but an inconſider- 
able Reſidue to the Heir, which can hardly admit of the 
* Burden of an Aliment to be modified in favour of any o- 
ther Perſon whatever.“ 


cc 
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But the Extent of the Eſtate does not properly enter into 
the preſent Queſtion. When Aliment is found due, your 
Lordſhips will direct an Enquiry to be made into the Extent 
of the Eſtate, and the Burdens affecting it, and modify ſuch 
Sum as {hall appear to you to be ſuitable to the free Reſidue. 
The preſent Queſtion is, Whether it is a good Defence againſt 
giving any Aliment to the Daughter of the laſt Proprietor, 
that the Heir who repreſents her Father, 1s not joined to her 
by ſo near a Tye of Blood as could entitle her to claim an A- 
liment from him ex jure nature ? Or, in other Words, Whe- 
ther the numerous Tract of Deciſions, by which Heirs have 
been found liable to aliment the Children of their Predeceſ- 
ſors have been founded upon the Tye of Blood, which theſe 
Heirs were under to their Brothers and Siſters ; or if they 
had been founded upon the Obligation they were under, as re- 
preſenting the Father of the Children whoſe Eſtate they en- 
ſoyed. 

| Vive this Point, it is hoped, your Lordſhips will have no 


| Difficulty, after conſidering the Opinions of the learned Au- 


thors who have wrote upon this Subject, with the apparent 
Reaſons of the Deciſions, that have been pronounced by the 
Court, in Caſes of this Kind. 

Lord Stair, who has collected many Caſes that were de- 
cided in his Time, in which the Court modified Aliments, to 
be paid to the Children of a Proprietor of Lands, after his 
Death, appears to have been of Opinion, that the Action for 
Aliment lay againſt the Heir, as repreſenting his Predeceſſor, 


by poſſeſſing his Eſtate. Thus in the Title Succeſſion F 29, Srir, Lib 3. 


after ſpeaking of Proviſions, granted by Fathers to their! 


Children on Death-bed, he adds, And now ſince the Lords Edinburgh, 
have frequently decerned Aliment to Barns againſt the Fa- 1993: 


* thers Heirs, having competent Eſtates, it is like the Lords 
* will allow all Proviſions on Death-bed, in fo far as they 
* may be competent Aliments.“ The Author bcre makes 
no Diſtinction, whether the Father's Heir was Brother to the 

0 Children 
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Children or not; all that he requires is, that he repreſent the 
Father, and poſſeſs an Eſtate ſufficient to afford an Aliment 
to the Children of the deceaſed Proprietor, who was bound 
ro aliment them. 
And in a later Inſtitute of the Law, wrote by a learned 
Author, who had Occation to obſerve the Practice of the 
Court with great Attention, for a long Tract of Years, the 
ſame Doctrine is very expreſly and diſtinctly laid down. 
Lord Bank- * 'The Repreſentatives of the Father and Mother, are like- 
cons 10 © wiſe liable to the Aliment of the Children, firſt thoſe of 
Tit. 6. Set. * the Father, and in default of them, the Repreſentatives of 
Vor. I. Pre the Mother; for the Obligation to maintain the Children 
T „being forced by the civil Suuction, founds Action againſt 
the Parents, which de/cends upon 3 Repreſentatives, and 
is equally good againſt them, as other Obligations are: But 
* the Obligation to aliment, is only during the Minority, or 
* other Incapacity of the Perſons to ſupport themſelves.“ 
And the ſame Rule 1s again laid down by the Author, 
when he is treating of the Action that lies againſt Brothers 
to aliment their Brothers or Sitters, if poor and indigent, and E: 
how far the ſame is enforced by the Law of this Country. 
. * As the Sentiments of Nature ſtrongly ſuggeſted, fo by 
Sea. 6. the Civil Law of the Romans, Brothers and Siſters are 
| * bound to ſupport one another when become poor: But we 
* ſeem not to have enforced any ſuch Action by the Civil 
«© Law with us. Where the Brother is Heir to his Father, 
„ and the other Children Minors, altogether unprovided, or 
* otherwiſe incapable to ſuſtam themſelves, or till the Time 00 


© their Proviſions bear Intereſt, he, as any other Heir, is li- Pr 
* able to maintain them according to the Condition ef: the * 
* Children and Circumſtances of the Eſtate, devolving on "7 
* him, as was above-mentioned.” N 

And that the Judgment of theſe learned Authors is well ut 
ſupported by the Practice of the Court, will appear to your bar 


Lordihips 


11 
Lerdſhips from taking a ſhort Review of the chief Deciſions 
that have been given in ſuch Caſes. | 


Lord Starr obſerves a Caſe as follows: The umquhile J-nuary 8, 
Laird of Otter, by his Contract of Marriage, having prc- rn = 
« vided his Eſtate to his Heir-male, provided 5009 Merks to contra Laird 
« his eldeſt Heir-female, when the ſhould be capable of Mar. Outer. 


& riage, and an Occaſion offered, whereupon the Heir-fe- 
„ male's Mother purſues the Hewr-male for Payment of the 
« Sum, and for Payment of an Aliment to the Heir-female, 
„during the Time the had been with her Mother, and in 
& Time coming, till the Proviſion be paid. The Defender 
« alledged the Libel is noways relevant for Aliment, he not 
„being obliged, by the Contract, for any Alment, but only 
for the Sum at ſuch a Time; neither is there any Annual- 
rent due for the Proviſion till the Term of Payment.“ 

In this Caſe, the Lords found Aliment due to the Daugh- 
er of the laſt Proprietor, by the collateral Heir-male, who 
ſucceeded to her Father's Eſtate, though there was no Provi- 
don for Aliment in the Contract, and her Portion did not 
hear Annualrent before her Marriage. The Caſe is preciſely 


the ſame with the preſent, in every Circumſtance but one, 


that probably the Ettate was larger in that Caſe than it is 
here, which, though it may have Influence on the Modifiea- 
tion of the Aliment, yet ſurely could make no Variation in 
the Judgment, in Point of Law, whether Aliment is due by 
4 collateral Heir-male to his Predeceſſor's Children, or not. 

Many Caſes are obſerved by the {ſame noble Author, in his 
Collection, where Aliment has been found due by the eldeſt 
Brother, who poſſeſſed his Father's Eſtate. The Petitioner 
ſhall only mention ſuch as point out molt clearly the ratio de- 
::dendi on which the Judgment of the Court proceeded. 


The firſt Caſe, in Lord Stair's ſecond Volume, is an Action Novemb. 10, 


1671. 


at the Inſtance of the Relict of one Haſtie, a Stabler in Edin- Han 4 


turgh, againſt his eldeſt Son, who had got a Diſpoſition from Ker his Mo- 
ther, contra 


his Father to his Effects, for Aluncnt to a poſthumous Son, . 


which 


1 . 
which ſhe had born to his Father after his Death. The De. 
tender alledged, That though Parents be obliged to aliment 

* their Children, yet there is neither Law nor Cuſtom obligin 


* a Brother to aliment his Brothers, eſpecially where the Bro- 


* ther does not repreſent the Father.” It was anſwered, 
* The Libel is not founded on the Brother's Obligement, 
* but upon the Father's Obligement, whom the Brother re- 
* preſents by the foreſaid Diſpoſition.” 

The Defender anſwered, That the Father's Obligation to 
* aliment his Children, is perſonal, et non tranſit ad heredes,” 

The Lords found © The Defender, as repreſenting his Fq- 
* ther, by the Diſpſition of his Goods, liable to aliment 
* this poſthumous Child during his Minority, at leaſt ſo 
long of his Minority, as he was without Calling or Means 
— aliment himſelf, but would not extend it after his Ma- 

* Jority.” 

Here the Grounds of Law are diſcuſſed with Preciſion, and 
the Brother is found liable, not upon any Obligation he was 
under, ex jure naturæ, but upon the Obligation his Father 
was under to aliment his Children, which was found not to 
die with the Father, but to franſinit to his Repreſentatives, as 

laid down in the Authorities already mentioned. 
July 5, 16779, Another Caſe occurred, where the Laird of Lowriefton had 
_ * 21» married his Servant-maid, after ſhe had born him two Chil- 
tons contra dren, and gave them Yrovifions, payable at their Ages of 
Lairdot Low-fifteen or Marriage, but there was no Obligation for Aliment 
— or Annualrent before that Age. In this Caſe, though not fa- 
vourable, the Lords ſuſtained the Claim of Aliment againſt 
the Father's Son of the firſt Marriage, who poſſeſſed his 
Eſtate. 
Dirleton, 5th Another Deciſion is obſerved by Lord Dirleton, where the 
+ Ae Lords found, * That the ſecond Brother having no other 
a Means nor Provifics, his eldeſt Brother, 2 was Herr 10 


Edgar of 
Wadderly. © Hir Father, and had the Eftate, ought to entertain him and 


put him to a Calling.“ 
And 
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And the later Deciſions of the Court have gone entirely 
upon the ſame Plan. It would waſte too much of your Lord- 
ſhips Time to enumerate them all; but your Lordſhips will 
remember a very /olemn Deciſion, which was unanimouſly Archibald, 


ronounced in the Caſe of Sir Milliam Douglas's Children, who 
purſued Sir %u, their elder Brother, for Payment of Sums 


February 8th, 
1739, Helen, 


&c.Douglases 
againſt Sir 
John Douglas 


in name of Aliment, being left unprovided by their Father. - Kijlhead, 
O. 114 


Sir John inſiſted, that Lady Douglas, their Mother, ought to 
be liable before him, and that the was very able to aliment 
them, as ſhe was poſſeſſed not only of a Jointure, ſecured to 
her out of his Eſtate, but alſo of a ſeparate Eſtate, which 
belonged to herſelf in Property, to the amount of 1 50 J. Ster- 
ling yearly Rent. The Lords found the Defender, Sir John 
Douglas, Having ſucceeded to his Father in a conſiderable Eſtate, 
is primarily liable to aliment his younger Brothers and Sifters un- 
provided. 

If the Action had been ſuſtained againſt Sir John, as Bro- 
ther, ſuper jure nature, Lady Douglas, the Mother of the Pur- 
ſuers, would have been found liable before him, as ſhe was 
poſſeſſed of a large Eſtate of her own, in Property, beſides, 
the Jointure ſhe was ſecured in out of her Husband's Eſtate. 
But your Lordſhips were of opinion, that the Mother, tho' 
extremely able to aliment her own Children, could not in Law 
be made liable, as long as the Father had a Repreſentative 
who was poſſeſſed of his Eftate, and able to diſcharge the Ob- 
ligation that was primarily incumbent on him. 

This Deciſion is a full Confirmation of the former Autho- 
rities and Precedents by which it is eſtabliſhed, that the el- 
der Brother is liable, not in reſpect of the Tye of Blood, but 
in reſpect of the Repre/entation of his Father, to whom he ſuc- 
ceeds in his Eſtate, and, of conſequence, the collateral Hewr- 
male muſt alſo be liable upon the ſame Ground. 

And indeed, it ſeems impoſlible to doubt of this, when it 
is obſerved, that, in Caſes where Actions have been brought 
tor Aliment, againſt a Brother who did not repreſent his Fa- 

D ther, 


and 


t 0 | 
January 25th, her, your Lordſhips have never found ſuch Aliment duck 0 


1 Mar 
rer Inderſon it was decided in the Caſe referred to on the Margin, and ſe⸗ 


Rache! veral other late Caſes, which will be within your Lordſhips 
Gibſon againſt 


James Gibſon 
and kis Cura» 
tors, Faculty 
Collection, 
No. 97. 


Remembrance. 

Upon a Review of the above Precedents and Authorities, 
the Petitioner is humbly perſuaded, that your Lordihips will 
be ſatisfied, that the Obligation which lies upon the Father 
to aliment his own Children during their Minority, does tranſ- 
mit to his Repreſentatives, who tucceed to him in his Eſtate 
and Effects: That, in Cafes where the eldeſt Brother has been 
found liable, which 1s the Event that moſt commonly occurs, 
the Action has been ſuſtained, not upon any Obligation lying 
upon him perſonally, /uper jure nature, but only upon the 
Father's Obligation, which tranſmits to his Heir a long 
with the Succeſhon, and makes him liable before the Mother, 
even where ſhe has a large Eſtate of her own, out of which 
the is ſufficiently able to provide for her Children. 

And as the Action is ſuſtained againſt the Brother, in re- 
ſpec of his Repreſentation of the Father of the Children, it 
Huſt be ſuſtained a fortiori againſta collateral Heir, who ſuc- 
ceeds to an Eſtate to which the Daughter ought to have ſuc- 
ceeded as Heir of Line, and could have had no Title to it, 
if the legal Succeſſion had not been interrupted. And ac- 
cordingly ſuch Action has alſo been ſuſtained by the Court 
againit collateral Heirs, although the Father had come-under 
no written Obligation for that Purpoſe. The natural Obhga- 
t19n which lies primarily upon the Father, is znforced by * 
vil Sanction, as the Law-books ſpeak, and deſcends againſt 
his Repreſentatives along with his other Obligations. 

And as to what was ſaid, that the Petitioner's Mother 
ought to be liable in this Caſe, who- poſſeſſes a Liferent out 
of the Defender's Eſtate. This is directly contrary to the 
uniform Tract of Precedents above referred to, where the 
Heirs, whether deſcended. or collateral, have always on 

found 


b 
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ound liable before the Mother, and that although ſhe had 
not only a Liferent, but alſo a ſeparate Property of her own, 
as in the Caſe of Lady Douglas ; and in the preient Caſe the 
Mother's Lifer ent is no more than 50 Merks, which belongs 
to her Huſband; and it is believed no Inſtance will be con- 
deſcended on, where a Mother's ſecond Huſband has been 
found liable to relieve the Father's Heir of the Obligation in- 
cumbent on him, to aliment the Children of his Predeceilor, 
whoſe Eſtate he enjoys ttulo repraſentationis. 


MAY it therefore pleaſe your Lordſhips, to review 
the {aid Interlocutor, and to find, that the Defender, 
who has ſucceeded as Heir-male to the Petitioner's 
Father, and poſſeſſes his Eftate, is liable to aliment 
the Petitioner, until ſhe attain to the Age of 20Years, 
or be married ; A to remit to the Lord Ordinary in 
the Cauſe, to hear Parties upon the Extent of the 
Eſtate, and the Burdens affecting the ſame, and to- 
modify a ſuitable Sum for the Petitioner's Aliment. 


According to Juſtice, &c. 


JAMES. FERGUSON. 


